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STATEMENT OF THE CASE

Tracey Wise has filed a negligence action against Sassy’s, Inc., a bar and dance
club in Armadillo. The complaint alleges that Sassy's, Inc., failed to maintain its
premises in a reasonably safe condition by allowing a band, The Dead Armadillos, to
use pyrotechnic devices in the club during a performance and that this negligence
resulted in a fire that seriously injured Ms. Wise.

Sassy's, Inc., has filed an answer denying the allegations of the complaint and
raising the affirmative defense of negligence of others not parties to this action.

STIPULATIONS REGARDING EVIDENTIARY MATTERS
Procedural Matters

1. Federal Rules of Civil Procedure and Federal Rules of Evidence apply.

2. This case shall be tried on liability only. Should the plaintiff prevail o'n
liability, the question of damages shall be heard by the jury with additional evidence
and additional jury instructions at a later date.

3. All witnesses called to testify who have in depositions identified the
parties, other individuals, or tangible evidence can, if asked, identify the same at trial.

4, Each witness who gave a deposition agreed under oath at the outset of
his or her deposition to give a full and complete description of ali material events and

occurrences and to correct the deposition for inaccuracies and completeness before

signing the deposition.



5. All depositions were signed under oath.
6. For this competition, no team is permitted to attempt to impeach a witness
by arguing to the jury that a signature appearing on the deposition does not comport

with signatures or initials located on an exhibit.

7. Other than what is supplied in the problem itself, there is nothing
exceptional or unusual about the background information of any of the witnesses that
would bolster or detract from their credibility.

8. This competition does not permit a listed witness, while testifying, to
"invent" an individual not mentioned in this problem and have testimony or evidence
offered to the court or jury from that "invented" individual.

9. "Beyond the record" shall not be entertained as an objection. Rather,
teams shall use cross-exafnination as to inferences from material facts pursuant to
National Rules VII(4)(C) and (D) and VIII(5). Any party wishing to file a complaint
~ concerning a violation of this rule shall use the procedure found in rule VIi(4).

10.  Each party must call the two witnesses listed as that party's witnesses on
the witness list.

11.  The patrties stipulate that all exhibits in the file are authentic. In addition,

each exhibit contained in the file is the original of that document unless otherwise noted

on the exhibit or as established by the evidence.



12. It is stipulated that no one shall attempt to contact the problem drafter,
Tracy Leduc, about this problem. Contact with the competition officials concerning this
problem must be pursuant to the rules of the competition.

13. 2006 should be the current year in which this case comes to trial.

14.  Presentation and argument on pretrial motions shall be limited to a total
time of sixteen minutes divided equally between the parties as follows: (1) the plaintiff
shall have four minutes to present any pretrial motions; (2) the defendant shall have
four minutes to respond to the plaintiff's motion(s); (3) the defendant shall have four

minutes to present any pretrial motions; and (4) the plaintiff shall have four minutes to

respond to the defendant's motion(s).
15.  This competition permits teams to argue additional case law and other
relevant authority to support the team's argument on motions and evidentiary issues.

However, no additions or deletions are permitted to the provided jury instructions.

16. No team member is permitted to question any witness or argue to the jury
the absence of any photographs of the club after the fire and/or the absence of any

product literature for the pyrotechnic devices used during the show.

Substantive Matters
1. In the State of Lone Star, actions at law in circuit court require that the

controversy exceed the sum of $15,000, exclusive of interest, costs, and attorney's



fees. Sassy’s, Inc., has stipulated for purposes of the liability portion of this trial that
Ms. Wise's claimed damages exceed $15,000.

2. Motions to dismiss the complaint and motions for summary judgment have
been denied by the trial court, and no further motions to dismiss or for summary judg-
. ment shall be argued to or heard by the trial judge.

3. Neither strict liability nor negligence per se were pleaded in the complaint;
therefore, neither theory of liability shall be raised at trial in any manner.

4. The State of Lone Star is a pure comparative negligence state. The jury
shall apportion the percentage of negligence, if any, to the plaintiff, the defendant, and
any nonparty alleged by the defendant in its affirmative defenses as being responsible
for the injuries.

5. In the case of Chang v. Zoe, 497 Lone Star 935 (1992), the Lone Star
’S'upreme Court held that for a business invitee to prevail on a negligence claim, the
business invitee must prove, by a preponderance of the evidence, that the owner or
lessor of the premises knew or should have known of the dangerous condition.

6. In the case of Kiernan v. Stacy, 606 Lone Star 727 (1996), the Lone Star

Supreme Court held that a jury is permitted to consider the liability of a nonparty, in
addition to the liability of the parties, if the defendant has specifically named a nonparty
in its affirmative defenses, has alleged how the nonparty caused or contributed to the

plaintiff's injuries, and has offered evidence to the jury from which a jury could find



negligence on the part of the nonparty. In the same case, the Lone Star Supreme
Court held that this doctrine does not apply to the intentional torts or crifninal actions of
a nonparty.

7. Dallas County Code Chapter 6.4 provides as follows:

6.4.1 Each pyrotechnic device fired during a performance
shall be separated from the audience by at least 15 feet.

* k *

6.4.3 When pyrotechnic devices are used within an
enclosed structure, there shall be no glowing or flaming
particles within 10 feet of the ceiling or walls of the structure.

8. The plaintiff and defendant agree and stipulate that Mitch Murphy, an
employee of Armadillo Enterprises, Inc., was duly licensed by the State of Lone Star
and qualified by both training and experience to purchase and set up the pyrotechnic
devices that were uséd during the concert at Sassy’s on February 14, 2005. The
parties agree and stipulate that Mitch Mufphy had approximately ten years’ experience
with the use of pyrotechnic devices pripr to this incident. This stipulétion may be read
to the jury at the request of either the plaintiff or the defendant.

9. The plaintiff and defendant agree and stipﬁlate that their respective
experts examined the remains of the pyrotechnic devices and determined conclusively

that no defect in the manufacturing of the pyrotechnic devices existed or contributed in

any way to the cause of the fire. This stipulation may be read to the jury at the request

of either the plaintiff or defendant.



WITNESS LIST

Witnesses for the Plaintiffs:

1. Dana Walford - Witness™*
2. Rupert Rockford - Witness™
Witnesses for the Defendant:
1. Chris Jensen - Witness***
- Witness™

2. Chenille Lane

Each team must call witnesses number 1 and 2 listed on its respective witness list.
* This person must be a male.
> This person must be a female.

***  This person may be a male or a female.




IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR DALLAS COUNTY, STATE OF LONE STAR

CIVIL DIVISION

TRACEY WISE,

Plaintiff, Case No. 05-1700

V.

SASSY'S, INC.,

Defendant.
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COMPLAINT

Plaintiff Tracey Wise sues Defendant Sassy's, Inc., and alleges:

GENERAL ALLEGATIONS
1. This is an action for damages that exceed $15,000.
2. Tracey Wise has been a resident of Armadillo, Dallas County, State of
Lone Star, since 1975.
3. Defendant Sassy's, Inc., is a domestic corporation registered to do and

doing business in the State of Lone Star.



4, Defendant Sassy’s, Inc., owns and operates a bar and dance club in

Armadillo, State of Lone Star, and regularly contracts with live bands to put on

performances on the premises.

5. At some point prior to February 14, 2005, Sassy’s, Inc., contracted with
- Armadillo Enterprises, Inc., d/b/a The Dead Armadillos, for The Dead Armadilios to

perform at Sassy's, on or about February 14, 2005.

6. Plaintiff Tracey Wise paid for a ticket, which allowed her admission into
Sassy's to see The Dead Armadillos’ performance.
7. During the concert on the night of February 14, 2005, a member or

members of The Dead Armadillos ignited pyrotechnic devices as part of their

performance.

8. When the pyrotechnic devices were ignited, they started a fire on the

ceiling of the club, which ultimately spread throughout the building.

0. As a direct and proximate result of this fire, Plaintiff Tracey Wise was

burned about her face and body, resulting in severe injuries and permanent scarring

and disfigurement.

Count | - Negligence

10.  The allegations of paragraphs 1 through 9 are incorporated as if fuily

realleged herein.



11.  On or about February 14, 2005, Plaintiff Tracey Wise was a business

invitee of Defendant Sassy's, Inc.

12. Defendant Sassy'’s, Inc., had a duty to maintain and operate its premises
in a reasonably safe condition for the benefit of its business invitees.

13. Defendant Sassy’s, Inc., knew or reasonably should have known of the
danger of a fire occurring during The Dead Armadillos’ performance at Sassy's.

14.  On or about February 14, 2005, Defendant Sassy’s, Inc., breached this

duty to maintain its premises in a reasonably safe condition in one or more of the

following ways:

a. By negligently permitting employees of Armadillo Enterprises, inc.,

to use pyrotechnic devices during the performance.

b. By negligently failing io warn employees of Armadillo Enterprises,
Inc., of the existence of highly flammable foam insulation on the ceiling of Sassy's, Inc.
C. By negligently allowing the club to become overcrowded and by
blocking exits from the premises with tables and chairs, both of which prevented
business invitees from being able to escape the fire once it began.
15.  As a direct and proximate result of the negligence of Sassy’s, Inc., a fire
ensued during The Dead Armadillos’ concert on February 14, 2005, from which patrons

of Sassy's, Inc., were unable to escape.



16.  As a direct and proximate result of the fire, Plaintiff Tracey Wise suffered

injuries, including medical expenses, lost wages, loss of future earning capacity, pain

and suffering, and loss of enjoyment of life, all of which continue to this day.

WHEREFORE Plaintiff Tracey Wise demands judgment for damages against

Defendant Sassy's, Inc., and demands a trial by jury.

Filed this 25th day of April, 2005.

\
Linda Jacksof,/Esq.

1001 N. Austirt Street.

Armadillo, State of Lone Star 74010
(555) 813-2290

Lone Star Bar No. 115358

Attorney for Plaintiff
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR DALLAS COUNTY, STATE OF LONE STAR

CIVIL DIVISION

TRACEY WISE, )
)

Plaintiff, ) Case No. 05-1700
)
V. )
)
SASSY'S, INC., )
)
)
)
Defendant. )
)

ANSWER AND AFFIRMATIVE DEFENSES TO COMPLAINT
Defendant Sassy's, Inc., by and through its undersigned attorney, files this its

Answer and Affirmative Defenses to the Complaint filed by Plaintiff and states as

follows:
1. Admit for jurisdictional purposes only.
2. Admit for jurisdictional purposes only.
3. Admit.
4. Admit.
5. Admit.
6. Admit.
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7. Admit pyrotechnic devices were ignited. Otherwise, deny.
8. Admit.
9. Admit Plaintiff was burned about her face and body. Otherwise,
deny.
Countl - Negligence
10. Defendant restates it responses to paragraphs 1 through 9 as if fully

realleged herein.

11. Admit.
12. Admit.
13. Deny.

14. Deny, including all subparts.

15. Deny.

16.  Admit Plaintiff has suffered past medical expenses and past lost
wages. Otherwise, deny.

AFFIRMATIVE DEFENSES

Defendant Sassy’s, Inc., by and through its undersigned counsel, asserts
the following affirmative defense to Plaintiff’'s Complaint.
First Affirmative Defense On the date, time, and place set forth in the Complaint,
the following entity caused or contributed to the injury suffered by Plaintiff

Tracey Wise:

revised 3/4/06
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1. Armadillo Enterprises, Inc., d/b/a The Dead
Armadillos, through its agents and employees, was
negligent in the selection, use, and decision to use
pyrotechnic devices during its performance at Sassy’s,
Inc., when it knew or should have known of the
emstence of highly flammable insulating foam on the
ceiling.

2. The acts of Dusty Stockard constituted a new and
independent cause of the fire in question and are the
sole proximate cause of Plaintiff’s injuries.

g

-

WHEREFORE Defendarﬂl;Sassy’s, Inc., demands judgment in its favor
against Plaintiff Tracey Wise, and demands a trial by jury.
CERTIFICATE OF SERVICE
| hereby certify that a true and correct copy of this Answer and Affirmative
Defenses to Complaint has been furnished by U.S. Mail to Linda Jackson, Esq.,

1001 N. Austin Street, Armadillo, State of Lone Star, 74010 on this 16th day of

May, 2005. % f cg‘

Thomas Strmger Esq

1005 E. Memorial Bivd.

Armadillo, State of Lone Star 74010
(813) 555-0660

Lone Star Bar No. 102888

Attorney for Defendant Sassy’s, Inc.

revised 3/4/06
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DEPOSITION OF DANA WALFORD

Please state your name.
My name is Dana Walford.

What is your address?

My business address is 1965 Franklin Street, Armadillo, Dallas County, State of
Lone Star. Lone Star statutes do not require me to divulge my home address.

How are you employed?
| am the deputy fire marshal for Dallas County.

How long have you been so employed?

| have been the deputy fire marshal for Dallas County for the past five years.

What experience do you have to be the deputy fire marshal?

| started at the fire academy when | graduated from high school in 1982, and |
became a firefighter when | graduated from the academy. In 1987, | became
certified as a fire investigator as well. In 1990, | became the fire chief for my
station. In 1994, | became a district fire chief. Then in 2000, | became the

deputy fire marshal for Dallas County.
Did you need any special education to become a fire marshal?

Yes. In addition to the training at the fire academy, | had to take additional
courses and an examination to be certified as a fire investigator. As a certified
investigator, | had to take courses each year to maintain my certification. Most
of these dealt with the National Fire Protection Association, or NFPA, codes and
how to interpret and apply them. | also went to college in the evenings and
obtained my associates degree in business management.

-14-



What types of things are you responsible for as the deputy fire marshal?

The fire marshal's office is responsible for fire investigation, cause and origin
investigation, arson investigation, fire prevention and safety in commercial and
other high occupancy buildings, fire code enforcement in all types of buildings,
and boiler and machinery safety. The fire marshal also works with the police
and sheriff on fire investigations in which there might be criminal charges. As
the deputy fire marshal for Dallas Cdunty, | am responsible for all of these things

in Dallas County.
How many hours of training do you have at this point?

I could not tell you. | have taken a minimum of 30 hours of training each year
since | obtained my fire investigator certification. Since 1987, | have
investigated thousands of fires. -

Have you ever testified in the past as to your investigation of fires?

Yes, | have testified over 50 times and my opinions as to the cause and origin of
fires have been accepted in courts across the State of Lone Star.

As the fire marshal, do you have any involvement with pyrotechnic displays of
any kind?

Yes. Any type of pyrotechnic display, whether indoors or out, requires a permit.
That permit must be obtained from my office.

What is involved in obtaining such a permit?

First, there is a permit application that is required. The application asks for the
name of the location where the display will occur, the name of the personin
charge of setting up the pyrotechnics, the date and time of the display, a
diagram of the area where the pyrotechnics will be, and a copy of the license of

the person in charge of setting up the display.

-15-



Is anything else required?

That is all that is required on the application. Once we get the application, we
check the license of the person in charge of the display. We also inspect the
location to ensure that it complies with all NFPA code requirements.

What type of requirements are there?

The NFPA sets out minimum safe distances for various types of pyrotechnic
devices. These have also been incorporated into the Dallas County Code.
These include minimum safe distances from the audience, the structure itself,

and any stage or props.
Do you check for anything else?

Yes. We check the location for exits, exit doors, and aisles to make sure that
people can get out if a fire starts. We also check for fire extinguishers and
similar fire protection equipment.

Do you do anything else?

Yes. We inspect the pyrotechnic devices themselves to ensure that they are
being properly used. For example, if the display is going to be inside, we check
to make sure that the devices are designed for indoor use. We also check to
ensure that they are placed so that any fallout will not cause problems and we
indicate the point behind which the audience must be restrained.

In general, who is responsible for obtaining the permit?

That depends. Usually, the owner or operator of the location where the display
is going to take place applies for the permit. However, it is not unusual for the
licensed pyrotechnician to obtain the permit instead. We will work with either

one.

I would like to turn your attention to February 14, 2005. Were you on duty that
day?

-16-
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As the deputy fire marshal, | am always on duty. If there is a serious fire, | will
be paged.

Were you paged concerning a fire on February 14, 20057

Yes, | was. | was paged concerning a fire at Sassy’s at approximately 11 p.m.
that night.

What did you do in response to the page?

| drove directly to Sassy’s.
Were you aware of anything unusual happening at Sassy's that night?

| knew that The Dead Armadillos were doing a concert there. | have been a
huge fan of theirs since they started here in Armadillo, and | had hoped to go,

but the show sold out before | could get tickets.
What did you discover when you arrived at Sassy’s?

Chaos. There were numerous fire engines there and numerous EMT crews.
When | arrived, the fire was essentially out and the EMTs were tending to those

who were able to get out alive.
Did you ever obtain a count of how many people were at Sassy’s that night?

Based on ticket sales, the number of employees, and the number of band
members, | estimated between 180 and 190 people were in the building that

night.
Is that number significant in any way?

It is significant because the maximum occupancy for the building is 175.

What do you mean by the "maxirhum occupancy”?

Each commercial building is given a maximum safe occupancy based on the
number of square feet, the number and placement of the exits, and the type of
uses to which the building will be put.

17-







